Lastowka, Commissioner,  concurring:

I agree with my colleagues that the judge erred  in denying respondents
motion to dismiss,    I believe,  however,   that  they err by basing  their
dismissal on too broad a basis.    I would limit dismissal to  the most
narrow,  fundamental ground available and  leave for a  case in which it Is
squarely raised consideration of the novel question that they prematurely
address,

If I read my colleagues'  opinion correctly,   they are not as  con-
cerned with the type of  facility being designed as  they are with  the
fact that the facility was in the "design stage."    My emphasis is
precisely the opposite and I need only quote   from complainant Paul's
brief to demonstrate why he has no claim under  the Mine Act.     He  states:

These exploratory shafts were designed  for   the
immediate purpose of allowing scientific tests
of  the suitability of  salt deposits  as  a medium
for storage of highly radioactive nuclear waste,
with the ultimate purpose being utilization as
a repository for  such waste.     The exploratory
shafts were  to be  from 2200 feet  to   3000 feet
in depth,  with  tunnels and various   underground
workshops.     Following the testing phase,   the
selected site was  to be enlarged by  the extrac-
tion of five million cubic feet of   salt over a
period of several years.     The   extracted mineral
might be stored or sold,   as  there are no   legal
prohibitions against the government  selling its
salt.

Following enlargement,   the repository would begin
to receive  the nuclear waste,   utilizing underground
workers for handling and storage functions,   for
approximately twenty  five years or   for  so   long as
there was a capability or a need to  store  such
material.

Complainant's Brief on Interlocutory Review at  3.

Does the foregoing passage describe a "mine"?     The administrative
law judge believed so because complainant was working to produce  a
design that "was to be used  in the work of extracting minerals   from
their natural deposits."     Order of Administrative Law Judge at  4.     Under
this same rationale,   however,   every construction project  involving
excavation of minerals  from the earth,   be it   construction  of  downtown
office buildings,  subways,   or tunnels would   constitute "mining"   subject
to the Mine Act and persons designing such projects would be "miners",
Needless to say,  in enacting the Mine Act Congress evidenced no  intent
to regulate these types  of  construction activities.

1789.  If the Secretary, upon
